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of part is intended to be a delivery of the 'whole ; but this may be rebutted, and, if 
so, the right of stoppage may continue as to the residue undelivered ; Abb. on Shipp. 
325, 7th ed. See also Chitty on Contr. 433, text and Perkins's Notes, 6th ed ; Miles 
V. Gorton, 2 Cromp. & Mees. 508, and Am. Ed.'s Note ; Bumey v. Poyntz, 4 B. & 
Ad. 568; Betts v. Gibbius, 4 N. & Man. 64 S. C, 2 Ad. & Ellis, 57. Story's Contr. 
§ 823, 2d ed. ; Tanner v. Scovill, 14 Mees. & Wels. 28, Smith on Contr. 451. Rawle's 
ed. 1853, 2 Kent Coram. 545, Notes, 7th ed; Valpy v. Gibson, 4 Mann. Gr. & Sc. 
837. 



Court of Appeals of Kentucky, January, 1853. 

FEERY vs. STEEET. 

1. A slave carried into Pennsylvania, with her owner's consent, and residing in that 
State for a period of more than six months, with a full knowledge on the part of 
the owner, of the Pennsylvania Act of 1780, is entitled to her freedom. 

2. Such law operates permanently upon the rights of strangers, where they are 
informed of its provisions, and may, if they choose, avoid its consequences. 

The facts fully appear in the opinion of the Court, which was 
delivered by Crenshaw, J. 

In the spring of the y-ear 1838, Clarissa, a woman of color, the 
property of Mrs. Trigg, at the instance of her mistress, accompanied 
Mrs. Alexander to the city of Philadelphia. The object of Mrs. 
Alexander in visiting this city, was to consult physicians there upon 
the subject of her eyes, which were much diseased, and, if necessary 
and advisable, to place herself under their treatment. Mrs. Alex- 
ander, being a near relative of Mrs. Trigg, being in a very helpless 
condition in consequence of defective sight, and Clarissa being a 
very faithful and trustworthy servant, Mrs. Trigg determined to 
send Clarissa with Mrs. Alexander to Philadelphia, to take care of 
and wait upon her. But, before they departed on their journey, 
Mrs. Trigg sent for Jeptha Dudley to consult him in regard to the 
laws of Pennsylvania, and what effect they might have upon slaves 
sent by their owners into that State. Dudley visited Mrs. Trigg 
according to her request, and informed her that he was no lawyer, 
but his impression was, that if Clarissa should remain in Pennsyl- 
vania as long as six months she would be entitled to her freedom. 
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Mrs. Trigg, as Dudley states, then said that she had no calculation 
that Mrs. Alexander would return in less than a year, and she 
intended to send Clarissa with her to remain until Mrs. Alexander's 
return, because she could not trust Mrs. Alexander with any other 
person ; that she did not believe Clarissa would avail herself of the 
laws of Pennsylvania, because she had a husband and children in 
Kentucky, and because Clarissa knew that she was to be free at 
her (Mrs. Trigg's) death ; that Clarissa having been the patient 
and attentive nurse of Major Trigg in his last illness, he desired 
her and her child to be purchased by Mrs. Trigg, and liberated at 
her death, and that she had promised to do so. 

Mrs. Alexander and Clarissa departed for Philadelphia, and 
Clarissa remained there more than six months. She then returned 
to Kentucky, according to the united wish of herself and Mrs. Trigg, 
and went again into her service. After this, Mrs. Trigg having 
occasion to borrow a sum of money from Miss Thompson (now Mrs. 
Ferry), her adopted daughter, who seems to have resided with her, 
executed to her an absolute bill of sale for Clarissa. Dudley states, 
that, notwithstanding the absolute character of the bill of sale, it 
was intended only as an evidence to Miss Thompson of the debt, 
and to secure her in its payment ; and that, before Mrs. Trigg's 
death she enjoined on him, who was to be her executor, to raise the 
means from her estate and discharge the debt to Miss Thompson, 
that Clarissa might be free. Mrs. Trigg made her will, liberating 
her other slaves, and making Miss Thompson her devisee. And 
Dudley says he would soon have raised the means from the hire of 
the other negroes to redeem Clarissa had it not been for the inter- 
position of Miss Thompson, who desired the liberated slaves to be 
discharged from further service. Although Miss Thompson was the 
devisee of Mrs. Trigg, the amount of property realized by her from 
the estate does not appear to have been sufficient to discharge the 
debt to Miss Thompson of $500, which constituted the consideration 
of the bill of sale to her of Clarissa. It is proved that Miss Thomp- 
son was cognizant of the desire and intent of Mrs. Trigg to liberate 
Clarissa. But, the only ground upon which Clarissa bases her right 
to freedom, necessary to be considered, is her remaining in Penn- 
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sylvania more than six months when she accompanied Mrs. Alex- 
ander to Philadelphia. 

There is some discrepancy in the testimony, in regard to the 
time which Mrs. Trigg expected Clarissa to remain in Philadelphia 
with Mrs. Alexander, and as to her willingness for her to remain as 
long as six months ; but we think the proof establishes the fact, not 
only that she expected Clarissa to remain as much as six months, 
but that she was was willing for her so to remain. Clarissa, then, 
was not only sent to Pennsylvania by Mrs. Trigg, but remained 
there with her consent and approbation for the period of six months 
and longer, with a knowledge, on her part, of the laws of that State 
upon the subject of slaves remaining there longer than six months. 
And the question is, do these facts entitle Clarissa to her freedom, 
to obtain which she has instituted this suit against Ferry and his 
wife, who was the late Miss Thompson, to whom the bill of sale men- 
tioned was executed ? 

The statute of Pennsylvania, upon which Clarissa relies, as con- 
ferring freedom upon her, was passed in the year 1780 ; and the 
10th section of that act, being the one relied upon, is in the follow- 
ing words : 

"And be it further enacted, that no man or woman of any nation 
or color, except the negroes or mulattoes who shall be registered as 
aforesaid, shall, at any time hereafter, be deemed, adjudged or 
holden, within the territories of this Commonwealth, as slaves or 
servants for life, but as free men and free women; except the 
domestic slaves attending upon delegates in Congress from the 
other American states, foreign ministers and consuls, and persons 
passing through or sojourning in this State, and not becoming resi- 
dents therein, and seamen employed in ships not belonging to any 
inhabitants of this State, nor employed in any ship owned by any 
such inhabitant; provided such domestic slaves be not aliened or 
sold to any inhabitant, nor (except in the case of members of Con- 
gress, foreign ministers and consuls) retained in this State longer 
than six months." 

Notwithstanding the many suits which have been brought to this 
Court, prosecuted by persons of color to obtain their freedom, the 
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precise question involved in this controversy has not been decided. 
It has been repeatedly held by this Court, that a slave, sent or per- 
mitted to go to a state -where slavery is not tolerated, for a tempo- 
rary purpose only, does not thereby acquire a right to freedom in 
Kentucky; but that, whatever might be his status or condition in 
the free state to ■which he had been sent or carried, not for resi- 
dence, but for a merely temporary purpose, his condition as a 
slave, upon his return to Kentucky, would not be changed. Ran- 
Mn vs. Lydia, 2 Mar. 476 ; Bush's Representatives vs. White, 3 
Mon. 104; Grraham vs. Strader, 5B. Mon. 179; Tom Davis \a. 
Tingle, 8 B. Mon. 546-7 ; Collins, ^c. vs. America, 9 B. Mon. 565 ; 
Maria vs. Kirhy, 12 B. Mon. 542. In these cases the effect of 
the laws of other states, where slavery is not recognized at all, not 
even for a moment, was discussed and considered, and the conse- 
quence of a temporary or transient sojourn merely in such States, 
by the consent or approbation of the owner, was declared to be, 
not that the slave thereby became entitled to freedom in this State, 
but that, upon his return here, his condition should be as it was 
before such temporary sojourn — that of a slave. 

But the question, whether a slave taken to a state where, although 
the inhabitants, whether black or white, are free, a privilege is 
extended to sojourners who come from slave states to hold their 
servants as slaves until a particular period, beyond which they are 
not allowed to do so, has not been decided. Or, in other words, if 
a state, into which a slave is voluntarily sent or carried by the 
owner, though for a temporary purpose only, has declared by sta- 
tute that a slave remaining there a certain length of time shall be 
free, this Court has not decided what shall be the effect or operation 
of such a law upon the condition of a person of color who may, in 
our courts, claim to be free by virtue of such a statute. This ques- 
tion has been expressly left open. This Court, in the case of 
Maria vs. Kirhy, supra, say : " If any state were to enact that 
any slave brought within its limits by the authority of the owner, 
and permitted by him to remain there six months, or three, or even 
one, should be free, there might be some reason for saying that such 
a law should operate permanently, even upon the rights of strangers. 
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because they ■would have an opportunity of knowing its provisions 
and avoiding its consequences." And in the case of Collins vs. 
America, supra, this Court used this language: "These remarks, 
and the reasoning of this opinion, are made without reference to a 
case in which the foreign law may directly prohibit the introduc- 
tion of a slave, or the retaining of him within the state for a certain 
period, and declare the consequences of either of these, and we 
decide no question as to the effect of such a law." 

In this case, the owner of Clarissa was apprised of what the law 
of Pennsylvania was, when she sent her slave there, and deter- 
mined to risk the consequences. That law was, that the slave 
might be brought there, and her condition be unchanged for the 
period of six months ; but that, if she remained there longer than 
that period of time, she should be deemed a free woman. Mrs. 
Trigg was informed that such was the law of Pennsylvania, and 
she resolved to hazard the consequences. And we think that in 
such a state of the case, the condition of Clarissa in that State, after 
remaining in that State longer than six months, should follow her 
to Kentucky, and be her condition here. Under the circumstances, 
she was free there, and should be free here. This result was 
voluntarily incurred by her then owner, of which Mrs. Ferry was 
apprised, and having taken her bill of sale for Clarissa with a full 
knowledge of the circumstances, neither she nor her husband has 
any cause to complain, especially as she was also apprised that it 
was the intention of Mrs. Trigg, that, at her death, or as soon 
thereafter as the sum of $500 could be raised out of the means of 
her estate to redeem Clarissa, (the raising of which sum, according 
to Dudley, was prevented by herself,) Clarissa was to be free. 

The authority not being accessible, we have not had an opportu- 
nity of examining the case of Stewart vs. OaJces, 5 Har. and John- 
son, 107. But we understand from the reference to this case, 
made by Wheeler in his Law of Slavery, page 338, that the decision 
of the Court in favor of the freedom of the plaintiff, was based upon 
a statute of Virginia similar in its provisions to that of Pennsyl- 
vania. Wheeler says the Court held, that a slave carried at 
different periods to Virginia by his owner, residing in Maryland, 
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and employed working at his stone quarries, the several periods 
amounting to one year, such slave was entitled to his freedom 
under the law of Virginia. 

It is contended, that the statute of Pennsylvania not having 
been marked as filed by the clerk of the Circuit Court, it ought 
not to be regarded by this Court. It is, however, copied into the 
record, and was manifestly used in evidence by the Court below, 
and we think it should make no difference that it was not marked, 
" filed" by the clerk. 

Wherefore the decree is affirmed. 



Note. — The case of Stewart vs. Oakes, will be found in a note to Davis vs. 
Jaquin, 5 Hams & Johns, 100, 107, and the point is correctly stated by Mr. 
Wheeler. 

This judgment was given in the Court of Oyer and Terminer, whence an appeal 
was taken to the Court of Appeals, and in December Term, 1813, the latter Court 
affirmed the judgment of the former. 

The case of Davis vs. Jaquin, arose under the Pennsylvania statute of March 1, 
1780, Dunlap Laws, 126, and a principal point was whether the owner of a slave 
had been a sojourner with such slave, and had sent him away within six mouths, 
which the Court held to be a question of fact to be submitted to a jury. The very 
point now decided in Kentucky also arose in Maryland, but the Court declined 
deciding it, 5 H. & J., 109. 

The Tenth Section of the Pennsylvania Act, of March 1, 1780, has been the sub- 
ject of judicial decision, by the Courts of that state, in The Commonwealth vs. 
Chambre, 4 Dall., 143, The Com. vs. HoUoway, 6 Binn, 213, and in Butler vs. 
Delaplaine, 7 S. & R., 378. But now by the Act of March 3, 1847, Section 7, P. 
L., 208, so much of that act as authorizes the masters and owners of slaves to bring 
them within this Commonwealth, and retain them in involuntary servitude for any 
period whatever, is repealed. 

Since the passage of this latter act, a slave voluntarily brought within this state 
becomes free. Ex parte Lewis Pierce, per Kino, P. J., C. P. Phil. Co., Oct. 1848, 
KaufFman vs. Oliver, 10 Barr. 514, 518. See also Strader vs. Graham, 10 How. 
IT. S. Eep. 82. 



